Protecting the Business of Creativity
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The world and business of creativity is in transformation. We are confronted with new technologies and developments that are dramatically integrating all components of the media and communications. Our iPhones, BlackBerrys, and the like not only make calls but provide for text messaging, browsing the web, downloading media, and playing video games, to name just a few of their functions. From a legal standpoint it is important that you get advice that combines traditional “best practices” with new strategies to deal with emerging issues. For example, what steps should you take to protect your idea while positioning yourself to realize the greatest economic value? What should you do if your idea crosses into multiple areas or is acquired by other companies or media? These issues are relevant to “creatives” across the spectrum — authors, developers, technologists, distribution companies, and agencies.

What is the best way to protect my creative work?

The answer is complex and requires the development of an integrated strategy based on the nature of your creation and the business/marketing plan for distribution. For example, if you have a script and want to present it to potential investors, it is recommended that the material be copyrighted with the U.S. Copyright Office. This is a simple and inexpensive process. Once completed, you have legal remedies to assert against potential infringers. However, the more interesting question is to determine what other areas of intellectual property protection you should consider. Take a look at the crossmedia appeal of your creative work. If you have a script, think about the artistic renderings of the major characters, as well as branding components as part of the IP package. Also, are you creating your own software portal to launch and promote the concept? Depending on your business/marketing plan, you can pursue a multifaceted IP strategy to fully protect the creation and derivative works. Components would include the basics from copyrighting the script and artistic renderings to trademarking character names and likenesses (the pros and cons of software patents could be an entire article). The U.S. Court of Appeals for the Federal Circuit recently held that even the creators of open source work may have some control over derivative works. Having various levels of IP protection not only expands your arsenal of legal remedies but better positions you to realize full market potential. The interface between films and video games provides a good example. Film characters are frequently featured as the stars of video games and vice versa; trademarks are used for new products and software, as well as merchandise such as action figures

and toys.

Is filing for copyright protection enough?

Taking into consideration the aforementioned issues, the answer typically relates to the maturity of your creative product. It is extremely difficult to protect a mere idea for a film or creative work. We typically advise an author to create a vetted product that can be filed with the Copyright Office and protected. We also recommend that you understand that discussions with third parties about a new idea are inherently hazardous from a legal standpoint, even with the added benefit of a confidentiality agreement. The advice is simple: Develop and protect the work prior to soliciting creative or business input.

How about filing an outline or synopsis of my creative idea with the Copyright Office?

That still provides questionable protection and is extremely fact driven. Conceivably, a very detailed outline or synopsis could provide a degree of protection, but infringers can invariably exploit gaps, particularly if they have significant financial resources. The advice is still the same: Complete a draft of the work, even if it is not artistically “perfect,” and file with the Copyright Office.

How about just filing with the Writers Guild of America?

As a writer who has filed with the WGA, I recommend it only if you concurrently file with the Copyright Office. The WGA provides no legal protection.

But as the creator of the work, don’t I have common law rights that provide a safety net?

It is important that you understand and do not overemphasize your “common law” rights. When people refer to “common law” rights, they usually mean rights in unregistered works. However, copyrights are actually enforced pursuant to statute and not common law, so it is important to understand the limitations if you do not register your work. In dealing with copyrights, whoever files first with the Copyright Office is presumptively the legal owner of the work unless proved otherwise in court. The presumptive owner can assert the full array of federal remedies available, including statutory damages, which can ultimately make it easier to sue (or be sued). If only common law rights are available for an infringed work, going up against an alleged infringer puts the individual asserting such rights in a defensive position because they must show that the subject work was created by him or her prior to infringement. The process of proving ownership of an unregistered work is complex, litigious, and expensive, and in our experience, an individual creator or small- to mid-sized company is no match for a mega-media company. Unfortunately, most clients are ill prepared to defend such rights and ultimately concede or compromise when simply filing would have avoided the situation altogether! _

What kind of advice are you giving?

