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The Family and Medical Leave Act of 1993 (FMLA) is a federal law providing eligible employees with time off from work as needed for certain family or health reasons.1 In addition to providing time off, the FMLA ensures that employees will not lose their jobs or health benefits as a result of taking FMLA leave. 

Are all employers covered?
No. The FMLA applies to all public agencies as well as those private employers with 50 or more employees. Smaller, private employers may not be covered by the federal law. 

Are all employees eligible for FMLA leave? 

Employees are not immediately eligible for FMLA leave when hired. To be eligible to take FMLA leave, an employee must have worked for the employer for at least 12 months prior to taking the leave and must have worked at least 1,250 hours during the 12-month period before the leave. The employee also must work at a facility where the employer employs 50 or more employees within a 75-mile radius. Finally, the employee must need the time off for a reason covered by the FMLA. 

Are employers required to pay an employee out on FMLA leave?
No. This is often a source of confusion for both employees and employers. The FMLA requires only that employers provide unpaid leave to their employees. However, employers may require employees to use their accrued vacation, sick time, and other paid time off during their FMLA leave. Employers who do so must give the employee notice that this will be required. Finally, while the FMLA does not require the leave to be paid, employers are required to continue employee health benefits at the same level as if the employee were actively working. 

What are the reasons an employee may take FMLA leave?
 The FMLA provides employees up to 12 weeks of unpaid leave due to the birth or placement of a child; the serious health condition of an employee’s spouse, parent, or child; or the serious health condition of the employee. On Jan. 28, 2008, President George W. Bush signed the National Defense Authorization Act, which contained two significant amendments to the FMLA, essentially adding the effects of military service on families to the list of potential reasons for covered leave. Effective immediately, employees now may take up to 26 weeks of unpaid leave to care for a “covered servicemember.” The new amendments define “covered servicemember” as a member of the Armed Forces, including a member of the National Guard or Reserve, who is undergoing medical treatment, recuperation or therapy, or is otherwise in outpatient status or on the temporary disability retired list for a serious injury or illness. In addition, the amendments state that this leave is available for any employee who qualifies as “next of kin” to the servicemember, which is a different standard than the “parent, spouse, or child” relationship required for other types of FMLA leave and broadens the family group to which the leave opportunity is extended. The amendments also add another covered reason for leave to the list by providing up to 12 weeks of unpaid leave for any “qualifying exigency” arising out of a spouse’s, child’s, or parent’s military service. Unfortunately, the amendment did not define the term “qualifying exigency,” so this piece of legislation does not take effect until the new FMLA regulations are final.2 The proposed regulations and the legislative history suggest that “qualifying exigency” leave will be available for making childcare, financial, and legal arrangements; attending related counseling and official ceremonies or programs; planning and attending farewell or arrival events; and handling the arrangements resulting from a missing or deceased servicemember. 

What else do the new regulations have in store for employers and employees? 

In addition to addressing the new military amendments to the FMLA, the forthcoming regulations also promise to address some of the confusion both employers and employees have had with the FMLA in the 15 years since its enactment. For example, the proposed regulations clearly provide that separate periods of employment will count toward the 12 months of service required for employee eligibility under the FMLA and that those periods may be added together as long as there has not been a break in service of more than five years. Additionally, employers may deny bonuses or perfect attendance awards to employees who missed targets due to an FMLA absence, as long as employers treat employees on other types of leave in a similar fashion. Also relevant for both employers and employees is the promise to streamline the medical documentation process for employees seeking leave under the FMLA. In the interim, while the regulations are still pending, it appears that the administration of FMLA time will largely be unchanged for employers. For now, employers still may require the substitution of paid time; employers still must notify employees of their FMLA rights; and employees still have to produce documentation and notice of the need for leave if reasonably practicable.

Notes

1. While Texas does not have its own family and medical leave law, other states where Texas employers have operations may have state counterparts to the FMLA that may provide broader coverage than federal law.
2. The Department of Labor posted a Notice of Proposed Rulemaking on Feb. 11, 2008, and closed the period for comment on April 11, 2008. The DOL has acknowledged that the large number of men and women actively serving requires that these final regulations be issued as soon as possible.
