Consumer Arbitration in Texas
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Now more than ever creditors are beginning to initially forgo traditional court action by going to arbitration instead.  However, the overwhelming majority of consumers lose in arbitration. Some reports suggest the number is about 95% of the time the consumer loses with a particular arbitration company.  The creditor then files suit to confirm the arbitration. Why would a creditor do this?   The answer is simple. When a collection case is properly defended, the creditor typically loses. The Law Office of Jeffrey R. McCombs has a success rate of over 95% in defending credit card litigation cases.  An arbitration company that is owned by or supported by creditors simply and frequently ignores its own rules and procedures and does whatever the creditors ask.  

If an arbitration proceeding has been brought against you or if you have been served with a suit seeking to confirm an arbitration award, please contact the Law Office of Jeffrey R. McCombs, P.C. We can help.
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Like many Americans every day, you may have had your car repaired, fixed your foundation or roof, installed siding, moved from one location to another, or even signed on with a new Internet service provider. That makes you a consumer. Often buried in all the fine print of the agreement or application you signed is what is referred to as an “arbitration” clause. This clause governs any disputes — from a claim for defective goods to a failure to pay — which arise under the agreement or application. It means that you will go to arbitration if there is a dispute.
What is Arbitration?
In a nutshell, arbitration is the process whereby a dispute is submitted to one or a panel of three individuals — the “arbitrators” — for a final and binding determination, known as the award. The panel conducts itself similarly to a judge. The arbitrators conduct the hearing; listen to opening and closing arguments, witnesses, experts, and other testimony; weigh evidence; review the information provided by both parties; and render an award enforceable in court. The case is usually administered by a neutral arbitration service provider that provides the parties with a set of defined rules under which the arbitration will be conducted, as well as setting the fees for the arbitration. Normally, for arbitration to take place, there has to be an arbitration clause in a contract. Although parties may enter into such an arrangement either at the beginning of their contractual relationship or at some later date after the controversy has arisen, the former is more common.
What is an Arbitration Clause?

An arbitration clause commits you to submitting to binding arbitration if a dispute arises. This prevents you from ever being able to take the company or business to court. 

When to Look. 

Before you sign the contract! Once you have signed a contract, the arbitration clause is in full effect. Courts do uphold arbitration clauses.

Where to Look. 
The arbitration clause is typically located within the last five paragraphs of the contract or may be contained on a separate page. When you turn to the signature line, scan the last few paragraphs and look for a heading related to “Disputes,” “Dispute Resolution,” or “Arbitration.”

What It Should Contain. 
An arbitration clause should tell you what rules you must arbitrate under, where the arbitration is to be conducted, who the arbitration service provider is, and how you may contact that arbitration service provider for more information or to file a dispute. The service provider will set the fees.

How is Arbitration Different from Going to Court?

Arbitration is designed to be user friendly. In comparing arbitration to formal courts, it is helpful to note these major features of arbitration:

• Informal procedures. 
There are no formal rules of evidence in arbitration as in courts. All forms of evidence are acceptable, and it will be the arbitrator’s job to apply the appropriate weight to evidence presented. The arbitrator may curb any testimony that is irrelevant or repetitious. The parties are entitled to be represented by anyone of their choosing. Although they may choose an attorney, the parties are not limited to representation by an attorney. Both parties may make a personal presentation of their claim, including testimony, witnesses, evidence, experts, and closing statements. Each party may question and rebut the other person’s testimony, witnesses, and evidence.

• Objective and knowledgeable neutrals

serve as arbitrators. 
Unlike courts, where a judge is assigned to a case, arbitrators are selected by the parties for the specific cases because of their knowledge of the subject matter. They cannot be biased toward the business or consumer. 
• Arbitration can be confidential.

The parties may decide whether the hearings are closed and the proceedings are not a matter of public record.

• Economy. 
The costs of arbitration proceedings are generally less than the costs of formal courts.
• Speed. 
Arbitration is much faster than going to court. Most consumer disputes are resolved in one day or less.
• Final and binding awards. 
Arbitrators may grant any remedy or relief that the arbitrator deems just and equitable, and the award is binding and enforceable in court.

What to Do if You Have a Dispute

If you have a dispute with a business over an agreement that calls for arbitration, follow the procedures referenced in the agreement, notify the business, in writing, that you wish to resolve the dispute through arbitration, or contact the arbitration service provider referenced in the agreement. The most common providers in Texas are:

• AAA — The American Arbitration Association (www.adr.org)

• BBB — The Better Business Bureau (www.bbb.org)

• JAMS — Judicial Arbitration and Mediation Services (www.jamsadr.com) _

The information in this article was taken from the first edition pamphlet of Consumer Arbitration
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Bar of Texas and written by John K. Boyce III, with the assistance of Kim Lawrence of the Better Business Bureau, Houston. For copies of the complete brochure, contact the Public Information Department, State Bar of Texas, P.O. Box 12487, Austin 78711-2487,
